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Chapter 11

BCL Solicitors LLP

Michael Drury

Richard Reichman

England & Wales

1.3 How does outside counsel determine who “the 
client” is for the purposes of conducting an internal 
investigation and reporting findings (e.g. the Legal 
Department, the Chief Compliance Officer, the 
Board of Directors, the Audit Committee, a special 
committee, etc.)?  What steps must outside counsel 
take to ensure that the reporting relationship is free 
of any internal conflicts?  When is it appropriate to 
exclude an in-house attorney, senior executive, or 
major shareholder who might have an interest in 
influencing the direction of the investigation?

“The client” will often be determined by who has retained the 
services of outside lawyers and who has control of the internal 
investigation.  The client should be suitably qualified and hold 
sufficient seniority within the entity to be in a position to provide 
instruction, direction and make critical tactical decisions about the 
course and scope of the investigation and any reporting that may 
occur.  The wider the reporting relationship is, the more difficult it 
is likely to be for the corporate to assert and maintain privilege, and 
also to preserve confidentiality.  Entities are best advised to set up 
an investigation team comprising a limited number of individuals.  
For more complex investigations, it is often advisable to set up 
a management or steering committee as these create very clear 
reporting lines.
External counsel should make enquiries of the client to satisfy itself 
that those to whom they are to report are not conflicted – this can be 
done through, for instance, considering the nature of the allegations 
to be investigated and who is likely to hold relevant information, 
and asking those who conceivably have been involved in the matter 
under investigation to declare any interests.  These steps are intended 
to have the effect of maintaining the credibility of any investigation 
results with the regulator.

2 Self-Disclosure to Enforcement 
Authorities

2.1 When considering whether to impose civil or 
criminal penalties, do law enforcement authorities 
in your jurisdiction consider an entity’s willingness 
to voluntarily disclose the results of a properly 
conducted internal investigation?  What factors do 
they consider?

Voluntary disclosure of the results of an internal investigation 
is an important factor considered by authorities in determining 

1 The Decision to Conduct an Internal 
Investigation

1.1 What statutory or regulatory obligations should an 
entity consider when deciding whether to conduct 
an internal investigation in your jurisdiction?  Are 
there any consequences for failing to comply with 
these statutory or regulatory regulations?  Are there 
any regulatory or legal benefits for conducting an 
investigation?

Although there are no explicit statutory or regulatory obligations 
pertaining to commencing internal investigations in England and 
Wales, it is often in an entity’s best interests to conduct an internal 
investigation when wrongdoing is suspected, whether this be 
criminal or regulatory.  This will enable an entity to identify if any 
criminal offences or regulatory breaches may have been committed 
at an early stage and to make informed decisions.  An obvious benefit 
of an internal investigation is that it allows the entity to satisfy itself 
that it has isolated and dealt with the wrongdoing.  Additionally, 
conducting an internal investigation may help an entity decide 
whether or not to approach a relevant authority with a view to 
securing a more favourable outcome than would likely be the case 
having been approached by the authorities in the first instance.

1.2 How should an entity assess the credibility of a 
whistleblower’s complaint and determine whether an 
internal investigation is necessary?  Are there any 
legal implications for dealing with whistleblowers?

Consideration should be given to whether there is likely to be 
any other evidence capable of supporting the whistleblower’s 
assertions, such as documentary evidence and the extent to which 
the whistleblower can personally verify the allegation made.  An 
entity should also consider the context and circumstances in which 
the whistleblower makes their disclosure; for example, even if they 
are a disgruntled employee, is the disclosure capable of belief?  How 
much time has passed since the events occurred and what is the 
explanation for any delay?  Is the whistleblower raising the matter 
for their own personal gain or motive?
A statutory framework exists to protect workers if they blow the 
whistle on their employer; a whistleblower who makes a qualifying 
disclosure has the right not to be subjected to any detriment by any 
act or deliberate failure to act by their employer on the ground that 
the worker has made a protected disclosure.
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However, there are risks associated with written reports.  A report 
may contain findings or information that are potentially damaging.  
By disclosing a written report to law enforcement authorities, an 
entity runs the risk that the information contained in it will be used 
to open an investigation into the company.  Moreover, a written 
report is open to misinterpretation or misuse, which may be avoided 
if the results of an internal investigation are presented orally instead. 
Ultimately, however, any investigating authorities to whom matters 
are to be reported will expect materials in writing to be retained and 
may serve statutory production orders to compel its provision.  Any 
oral report provided will likely be swiftly followed for a request 
from the enforcement agency for a written report of the same.  

3 Cooperation with Law Enforcement 
Authorities

3.1 If an entity is aware that it is the subject or target of 
a government investigation, is it required to liaise 
with local authorities before starting an internal 
investigation?  Should it liaise with local authorities 
even if it is not required to do so?

Entities are not required to liaise with law enforcement authorities 
before starting an internal investigation but there are benefits to such 
early engagement and it is viewed favourably and encouraged by 
them.  For instance, if an agency is given the opportunity to comment 
on the proposed scope and purpose of an investigation then the entity 
can ensure its report is appropriate.  Early engagement may also 
avoid risks associated with tipping off and “trampling on the crime 
scene”.  However, an entity should remain cautious about disclosing 
information about wrongdoing without first having a proper 
understanding of the nature or extent of the alleged misconduct.  To 
do so may result in an inappropriate or inaccurate self-report which 
is not in the interests of any party involved. 

3.2 If regulatory or law enforcement authorities are 
investigating an entity’s conduct, does the entity 
have the ability to help define or limit the scope of 
a government investigation?  If so, how is it best 
achieved?

Regulators have extensive statutory powers to gather evidence as 
part of their investigation; for example, to compel entities to answer 
questions or produce documents.
Engagement with a regulator may help to define or limit the scope 
of its investigation; guidance can be given regarding the relevance 
of material and the proportionality of requests for information and 
documentation.

3.3 Do law enforcement authorities in your jurisdiction 
tend to coordinate with authorities in other 
jurisdictions?  What strategies can entities adopt if 
they face investigations in multiple jurisdictions?

The global nature of today’s businesses, combined with the 
increasing availability of extraterritorial statutory powers to obtain 
evidence and extraterritorial offences, means that jurisdictional 
issues are becoming more prevalent.  Law enforcement authorities 
in the UK frequently share information with authorities in other 
jurisdictions through mutual legal assistance agreements or via 
organisations such as Eurojust, and there are increasing numbers of 
truly joint investigations by agencies from different states.

whether a prosecution is in the public interest, or whether a 
Deferred Prosecution Agreement (DPA) or civil settlement (or other 
alternative to prosecution) is appropriate.  However, it provides 
no guarantee that a prosecution will not follow.  Instead, it will 
form part of a case-by-case analysis looking at a range of factors, 
including the seriousness of the offence, the harm to victims and any 
history of similar misconduct by the entity.

2.2 When, during an internal investigation, should a 
disclosure be made to enforcement authorities?  What 
are the steps that should be followed for making a 
disclosure?

There are a number of scenarios when entities must notify regulators 
of incidents/misconduct.  For example, the General Data Protection 
Regulation (GDPR) requires that breaches of security leading to the 
accidental or unlawful destruction, loss, alteration, unauthorised 
disclosure of or access to personal data must be reported to the 
Information Commissioner’s Office (ICO) not later than 72 hours 
after the controller of the data becomes aware of it, unless the 
breach is unlikely to result in a risk to the rights and freedoms of the 
individuals concerned.  Similarly, the Financial Conduct Authority 
(FCA) requires its regulated firms to be open and cooperative, and, 
for example, to notify the regulator of anything about which it would 
reasonably expect notice.  The Health and Safety Executive (HSE) 
must be notified of reportable safety incidents under the RIDDOR 
requirements and entities can be required to notify the Environment 
Agency of pollution incidents, etc.
Generally, details of any wrongdoing discovered during an 
internal investigation do not automatically need to be disclosed to 
enforcement authorities.  Prior to any self-report, an entity should 
carefully consider the desirability and potential consequences 
(e.g. civil and criminal sanctions).  Voluntary disclosure before 
enforcement authorities are involved may be desirable if the entity is 
considering cooperating with the authorities in an attempt to achieve 
a more favourable outcome.  It is clear from the Rolls-Royce case 
that failure to self-report is not a barrier to a DPA as long as there 
are counterbalancing factors, notably complete cooperation and 
disclosure of materials without pre-conditions (including assertions 
of legal professional privilege) thereafter.  If this is a strategy an entity 
wants to pursue, wrongdoing should be reported to enforcement 
authorities within a reasonable time of the offending coming to light. 
However, when an investigation report is being prepared, there is an 
incentive to ensure that a detailed investigation has been undertaken 
before disclosure of the facts.  It is an unattractive proposition to 
provide details of an internal investigation in haste and without a 
proper understanding of the conduct, not least because the nature 
of the wrongdoing may not be apparent until the latter stages of an 
investigation.

2.3 How, and in what format, should the findings of an 
internal investigation be reported?  Must the findings 
of an internal investigation be reported in writing?  
What risks, if any, arise from providing reports in 
writing?

There is no requirement to provide voluntary disclosure of 
investigation findings in a specific format, such as in writing, rather 
than an oral briefing. It is a matter for the entity to decide on the 
extent and format of any disclosure made.  A written report will 
undoubtedly be viewed more favourably in the context of any 
enforcement action given it demonstrates cooperation and is likely 
to contain a more complete examination of the relevant issues and 
underlying facts with evidential value.

BCL Solicitors LLP England & Wales
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5 Confidentiality and Attorney-Client 
Privileges

5.1 Does your jurisdiction recognise the attorney-client, 
attorney work product, or any other legal privileges 
in the context of internal investigations?  What best 
practices should be followed to preserve these 
privileges?

Legal professional privilege falls into two categories: (i) legal 
advice privilege; and (ii) litigation privilege.  Briefly, (i) legal advice 
privilege attaches to communications between a client and a lawyer 
in connection with the giving of legal advice; and (ii) litigation 
privilege attaches to documents created for the dominant purpose 
of conducting existing or reasonably contemplated adversarial 
litigation.   
The availability of litigation privilege has been scrutinised in a 
number of cases and, most recently, the Court of Appeal in SFO 
v ENRC overturned a High Court decision which had held that 
criminal litigation was in prospect at a much later stage than had 
widely been understood previously.  The availability of litigation 
privilege continues to need to be carefully considered on a fact-
specific basis, rather than assuming blanket protection, and may be 
a factor affecting whether an investigation is desirable and, if so, 
when and how it is carried out.  Evidence should be recorded, for 
example what litigation was in contemplation and why, to support 
any subsequent claim. 

5.2 Do any privileges or rules of confidentiality apply 
to interactions between the client and third parties 
engaged by outside counsel during the investigation 
(e.g. an accounting firm engaged to perform 
transaction testing or a document collection vendor)?

As above, litigation privilege may apply to documentation 
prepared in relation to reasonably contemplated litigation and 
any communications with third parties would be subject to rules 
of confidentiality.  The use of third parties should be carefully 
considered and care should be taken to ensure that their work is 
protected by legal privilege – generally by ensuring instruction 
is through external counsel appointed to advise on and/or handle 
the internal investigation – and that measures are in place to guard 
against inappropriate disclosure.  

5.3 Do legal privileges apply equally whether in-house 
counsel or outside counsel direct the internal 
investigation?

In short, the answer is yes, except in cases relating to European 
Union law (typically cartels or anti-corruption cases) where in-
house lawyers cannot claim legal professional privilege over internal 
communications with employees.  Although in-house counsel are 
inevitably closer to the business than external counsel, in the context 
of legal privilege, the “client”, i.e. the corporate entity, is the same 
and legal privilege applies equally to any communications/material 
generated during the course of an internal investigation.  However, 
claims of privilege will be easier and clearer if external counsel are 
instructed as, purely as a matter of perception, they are distinct from 
the business.

Where an entity faces investigation in multiple countries, attention 
should be given in particular to the rules of privilege that operate 
in other jurisdictions and the location of evidence or material and 
any data protection implications, especially for data held within the 
EU.  Entities may consider challenging the extent of a regulator’s 
powers, subject to their intention to cooperate.  The recent judgment 
in R (KBR Inc.) v SFO confirmed the extraterritorial scope of the 
SFO’s power to compel the production of documents under s.2 of 
the Criminal Justice Act 1987, in relation to overseas companies 
with a “sufficient connection” to the UK. In addition, the Crime 
(Overseas Production Orders) Bill is currently making its way 
through Parliament, which may lead to wider overseas production 
powers in relation to electronic data.  Such statutory powers may 
reduce the current reliance on mutual legal assistance to obtain 
evidence from outside the jurisdiction. 

4 The Investigation Process

4.1 What steps should typically be included in an 
investigation plan?

All investigations are different and planning must be approached 
on a bespoke basis and kept under review.  The investigation plan 
will generally define the subject and scope of the investigation as 
well as the roles and responsibilities of the investigation team.  It 
may include an outline of what tasks are to be performed, with 
timelines and rules of engagement (e.g. to preserve confidentiality 
and privilege). 
The investigation plan should ensure that all relevant material is 
identified, collected and preserved, which will include securing 
hard copy data and electronic data.  How the investigation team will 
review the data and which individuals should be interviewed will 
also need to be determined.

4.2 When should companies elicit the assistance of 
outside counsel or outside resources such as 
forensic consultants?  If outside counsel is used, 
what criteria or credentials should one seek in 
retaining outside counsel?

A decision whether to use outside counsel or resources should be 
made with reference to the nature of the alleged misconduct, the 
issues to be determined, the kind of expertise required and the 
relevant experience of the intended resource.  In circumstances 
where government intervention is likely, the independence of 
outside counsel who can attest to the validity of decisions made 
or procedures used and do so without being hampered by internal 
company politics is likely to enhance the credibility of the end result 
of the investigation.
In the event that non-lawyer experts are used, e.g. forensic 
accountants, clear rules should be established to ensure that 
communications back to the client maintain legal privilege as far 
as possible.  This will ensure that, provided the investigation can 
be properly conducted within the confines of legal professional 
privilege, the investigation can proceed without the concern that 
the entity will be required to provide material generated during the 
investigation to the authorities.  

BCL Solicitors LLP England & Wales
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as to the use and retention of electronic data on media not owned 
by it for processing data belonging to it (and knowledge about how 
such policies operated in fact), as well as to the rules concerning 
the retention of hard copy material, will provide crucial information 
as to what material might exist.  Necessarily, a requirement to 
preserve materials will require some information to be imparted 
about the circumstances in which preservation is to take place.  That 
should be sufficient to allow informed retention choices but without 
disclosing specific details that would give rise to an increased risk 
of destruction.

6.3 What factors must an entity consider when 
documents are located in multiple jurisdictions 
(e.g. bank secrecy laws, data privacy, procedural 
requirements, etc.)?

Data protection and bank secrecy laws in other jurisdictions remain 
a key element for consideration, especially as to whether relevant 
data can be transferred across national borders for the purposes of 
internal investigations.  Well-informed expert (internal or external) 
counsel qualified in the relevant jurisdiction should be consulted 
before data is secured and in anticipation of any transfer.  Particular 
care should be taken in relation to data transfers to non-EEA 
countries where the provisions of Chapter V of the GDPR become 
relevant.  The Privacy Shield principles agreed between the EU and 
US in 2016 apply where personal data is sent from Europe to the 
US.  Consideration should be given not only to the transfer of data 
but also to the facts elicited from the data themselves in the form of 
summaries and reports, etc.

6.4 What types of documents are generally deemed 
important to collect for an internal investigation by 
your jurisdiction’s enforcement agencies?

Tradition has it that emails provide the most interesting and pertinent 
evidence.  That is no longer true given the increasing variety of social 
media which are used for communications and which evidence an 
individual’s state of mind and actions taken.  It follows that not only 
should servers holding emails and other electronic data be retained 
and imaged by experienced professional and independent third 
parties employed to do so or to oversee the actions of internal staff 
(who in doing so will meet the necessary standards for preservation 
of material to evidential standards for the purposes of litigation), 
but attempts should be made to secure portable electronic devices 
where storage of relevant data may be on the device itself.  Contact 
with service providers is also important in seeking to retain material 
held or stored by them that might otherwise not remain in existence 
because of its ephemeral nature.

6.5 What resources are typically used to collect 
documents during an internal investigation, and 
which resources are considered the most efficient?

As above, the employment of an experienced computer forensics 
team is vital both in demonstrating the integrity and thoroughness 
of the internal investigation.  It is prudent for such a team (perhaps 
using different team members) to catalogue the material retained 
and put in place relevant search tools to enable examination of the 
data (in copy format, preserving a “clean” original version).  Liaison 
with internal and external counsel is crucial and provides an efficient 
basis for understanding what has happened in the investigation 
and why the particular steps were taken in it, with a view to being 
able to explain the scope and integrity of the work undertaken to 
enforcement authorities that may become engaged.

5.4 How can entities protect privileged documents 
during an internal investigation conducted in your 
jurisdiction?

All legally privileged material created during the course of an 
investigation should be marked appropriately (e.g. “Confidential – 
Subject to Legal Professional Privilege”) and treated to ensure that 
privilege is maintained (e.g. not inappropriately disclosed beyond 
the client team internally or externally).
Legally privileged documents uncovered during an investigation, 
either produced in the course of obtaining legal advice or in the 
course of separate litigation, should be separately stored and marked 
(e.g. “Legally Privileged”).

5.5 Do enforcement agencies in your jurisdictions keep 
the results of an internal investigation confidential if 
such results were voluntarily provided by the entity?

Enforcement agencies will keep the results of any internal 
investigation confidential unless there is a requirement to share it 
with another agency or regulator.  The same entity may be under 
investigation for criminal offences whilst simultaneously being 
under investigation (by a different entity) for regulatory breaches.  
The extent to which agencies will share information is dependent 
on their particular memoranda of agreement but there are statutory 
gateways permitting such exchanges.  Before providing any material, 
it would be prudent for the corporate to consider the risks of onward 
disclosure and liaise with the enforcement agency as necessary. 

6 Data Collection and Data Privacy Issues

6.1 What data protection laws or regulations apply to 
internal investigations in your jurisdiction?

Any internal investigation needs to respect the requirements of 
the GDPR and additional provisions applicable under the Data 
Protection Act 2018.  On that basis, “personal data” (broadly 
data from which a living individual can be identified) needs to be 
accorded its proper protection under the law and processed lawfully, 
taking into account the rights of the data subject (the person whom 
the data identifies) and the lawful bases of processing under the 
GDPR whilst ensuring the integrity, security and confidentiality 
of the data at issue.  There are exemptions to certain requirements 
where legal professional privilege is concerned or where regulatory 
functions or the prevention and detection of crime is engaged.

6.2 Is it a common practice or a legal requirement in 
your jurisdiction to prepare and issue a document 
preservation notice to individuals who may have 
documents related to the issues under investigation?  
Who should receive such a notice?  What types 
of documents or data should be preserved?  How 
should the investigation be described?  How should 
compliance with the preservation notice be recorded?

Issuing a retention requirement (also known as a “hold notice”) for 
individuals who are (or have been) under confidentiality obligations 
to the entity undertaking the investigation is generally considered 
best practice.  It is to be anticipated that to the extent that the 
individual has documents that pertain to the business affairs of the 
entity they will already be under a legal obligation to hold them 
subject to the rights of the entity itself.  The policies of the entity 

BCL Solicitors LLP England & Wales
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However, the entity retains the control of the investigation and so 
it may determine who can or cannot attend internal investigation 
interviews, i.e. lawyers for the witness can be prevented from 
attending.  If an entity is considering providing legal representation, 
careful thought must be given to the attendant costs and delays 
that this may entail; in some circumstances, an entity’s Directors 
& Officers insurance policy may provide for legal fees for certain 
witnesses, but thought should be given to the overall fairness if only 
some employees are provided with legal representation by the entity.

7.4 What are best practices for conducting witness 
interviews in your jurisdiction?

Interviewers should, where possible, be consistent so as to avoid 
any difficulties when comparing and contrasting different accounts.  
A variation of the “Upjohn Warning” should be provided to 
interviewees at the commencement of an interview, namely: a 
warning that tells the interviewee that the lawyers involved are 
advising the entity and not the individual interviewee; a brief 
explanation of the background of the investigation; a request to 
be clear when the interviewee is making a statement of fact or is 
speculating or stating a belief; and to remind the interviewee of 
the need for confidentiality and not to discuss matters with their 
colleagues or senior management.  A record of the interview should 
be made in the form of a summary of the key facts rather than a 
verbatim transcript.

7.5 What cultural factors should interviewers be aware of 
when conducting interviews in your jurisdiction?

There may be a culture at an entity of suppressing information 
or frowning upon whistleblowing.  Each interviewee should be 
encouraged to answer questions to the best of their ability, and 
questioning should not take the form of a hostile interrogation.  
Such practices will help an interviewer obtain relevant information 
where the culture of the entity may otherwise inhibit interviewees.  
It should be borne in mind that employees may be reluctant to share 
information or be truthful for reasons independent to the internal 
investigation, such as concern for job security.  Adopting a sensitive 
approach may reduce the likelihood of this occurring. 

7.6 When interviewing a whistleblower, how can an entity 
protect the interests of the company while upholding 
the rights of the whistleblower?

Provided an entity can demonstrate that it has not discriminated 
against the whistleblower because of their disclosure (see question 
1.2 above), it is unlikely that it can be said to have breached the 
whistleblower’s rights.  It is imperative that the investigation team 
is comprised of individuals who are completely independent from 
the areas of the business which are the subject of the investigation 
as this demonstrates that the concerns raised by the whistleblower 
are being taken seriously and thoroughly investigated.  The entity 
should clarify in any interview with a whistleblower that its lawyers 
are acting for the entity and not the individual, but also make it clear 
that the entity is aware of the whistleblower’s status and that their 
disclosure is protected.

7.7 Can employees in your jurisdiction request to review 
or revise statements they have made or are the 
statements closed?

Any information provided during the course of an internal 

6.6 When reviewing documents, do judicial or 
enforcement authorities in your jurisdiction permit 
the use of predictive coding techniques?  What are 
best practices for reviewing a voluminous document 
collection in internal investigations?

The volume of electronic material generated in any business means 
that the review of this material in hard copy format is no longer 
feasible.  Enforcement authorities and lawyers engaged in internal 
investigations will always use document review platforms (e.g. 
“Relativity”) to search for and review relevant material.  Data 
obtained, usually by imaging the electronic devices, is uploaded 
on to the review platform in a searchable format so that keyword 
searches can be run across the data.  This process identifies the 
relevant material for review.  
AI-based processing (e.g. deduplication and “threading” of emails 
to identify the most inclusive email chains for review) and predictive 
coding (applying human coding decisions to a larger data set) are 
becoming more frequently used in order to make reviews of large 
volumes of data manageable.  There is nothing about the use of such 
methods to prevent the material being used or found to be admissible 
in subsequent proceedings: admissibility questions are dependent to 
a large extent on the nature of the documents themselves not the 
means by which they are discovered. 

7 Witness Interviews

7.1 What local laws or regulations apply to interviews of 
employees, former employees, or third parties?  What 
authorities, if any, do entities need to consult before 
initiating witness interviews?

Although current employees will be expected, by virtue of the 
terms of their contracts of employment, to comply with internal 
investigations, former employees or third parties may be more 
difficult to interview as there is no threat of disciplinary proceedings 
for failing to cooperate with the entity’s internal investigation. 
Ordinarily, the authorities do not need to be consulted before 
initiating witness interviews, save that it may be prudent to do so 
in cases where the authorities have already been notified that an 
internal investigation is afoot (for example, where a self-report has 
been made).

7.2 Are employees required to cooperate with their 
employer’s internal investigation?  When and under 
what circumstances may they decline to participate in 
a witness interview?

Employees cannot be compelled to attend an investigation 
interview, but failing to attend or cooperate with an investigation 
without reasonable excuse may mean that they are acting in breach 
of relevant duties towards their employer.  A failure to attend an 
interview may therefore lead to disciplinary proceedings being 
brought against that employee.

7.3 Is an entity required to provide legal representation 
to witnesses prior to interviews?  If so, under 
what circumstances must an entity provide legal 
representation for witnesses?

An entity is not required to provide legal representation to witnesses, 
although a witness cannot be prevented from seeking legal advice.  
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8 Investigation Report

8.1 How should the investigation report be structured and 
what topics should it address?

Before producing a written investigation report, consideration may 
be given to whether the key findings should be presented orally to 
the client.  It may be that an oral report is all that is required and 
this will avoid creating a report/record over which arguments as to 
privilege may then arise – in addition, the ability to circulate an 
oral presentation is limited (although board minutes recording such 
presentations should make clear where appropriate the parts of any 
board meeting subject to legal professional privilege).
A written investigation report will usually contain an introduction 
(describing the background to the investigation), a summary of the 
relevant regulatory regime or circumstances in which the misconduct 
arises, details of the investigative steps and findings and a summary 
of any improvements or remedial action which has been taken.
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investigation, usually through a fact-finding meeting, can be 
presented to the employee for verification.  As stated at question 
7.4 above, a record of any meeting should be made in the form of a 
summary of the key facts rather than a verbatim transcript.

7.8 Does your jurisdiction require that enforcement 
authorities or a witness’ legal representative be 
present during witness interviews for internal 
investigations?

There is no requirement that the enforcement authorities or a 
witness’ legal representative are present for witness interviews in 
these circumstances.
Where a self-report has been made or there has otherwise been 
a level of coordination with any authority, the entity will wish to 
consider liaising with the authority (and may have been requested 
to do so following the self-report) regarding the conduct of witness 
interviews.  The investigating authority may well wish to interview 
individuals before the internal investigation interviews have 
commenced, in which case the internal interviews may have to be 
deferred or abandoned.
Companies engaging in cooperative self-reporting, for example 
with a view to obtaining a DPA, may find themselves under pressure 
to waive privilege in relation to existing interview notes, or, if there 
has been early engagement, encouraged to progress any ongoing 
interviews in a way which ensures that they are not protected by 
legal privilege.
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